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DETAILED ACTION 

This is a First Action on the Merits. Claims 1-35 are pending 
below. 

Election/Restrictions 

1. Applicant's election without traverse of Species I in the 
reply filed on 16 April 2007 is acknowledged. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the first paragraph of 35 
U.S.C. 112: 

The specification shall contain a written description of the invention, and 
of the manner and process of making and using it, in such full, clear, 
concise, and exact terms as to enable any person skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and 
use the same and shall set forth the best mode contemplated by the inventor 
of carrying out his invention. 

Claim 28 is rejected under 35 U.S.C. 112, first paragraph, 
as failing to comply with the written description requirement. 
The claim (s) contains subject matter which was not described in 
the specification in such a way as to reasonably convey to one 
skilled in the relevant art that the inventor (s) , at the time 
the application was filed, had possession of the claimed 
invention. Applicant claims that essentially a curable grout is 
to be cured after insertion between the upper and lower 
supports. By looking at the drawings and observing the 
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specification, it appears as though an uncured grout (58) is to 
be inserted and then cured, yet Examiner is uncertain as to how 
the uncured grout is to remain in place as a result of the 
lateral access. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

Claims 1, 2 and 4 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Drake (U.S. Patent No. 6,484,469) . 

Claim 1: Drake discloses an adjustable pier (Fig. 1) having 
a lower support member (104, 124) defining an internal chamber 
(114) , an upper support member (106) received in the chamber, 
the supper support member is shiftable relative to the lower 
support member, and the lower support member has an opening 
(120) for lateral access to the chamber from outside the lower 
support member. 
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Claim 2 : the upper and lower support members are 
telescopically intercoupled. 

Claim 4: Drake discloses a stop member (116) being disposed 
between the upper and lower members and below the bottom of the 
upper member, and the stop member is in the internal chamber. 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically- 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere 

Co., 383 U.S. 1, 148 USPQ 459 (1966), that are applied for 

establishing a background for determining obviousness under 35 

U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and 
the claims at issue . 

3. Resolving the level of ordinary skill in the pertinent 
art . 

4. Considering objective evidence present in the 
application indicating obviousness or nonobviousness . 
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Claim 3 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Drake. 

Claim 3: Drake discloses the claimed invention except for 
the height of the opening. It would have been obvious at the 
time the invention was made to a person having ordinary skill in 
the art as a matter of design choice to have the height of the 
opening as claimed because Applicant did not state a criticality 
for the necessity of the invention and the prior art of record 
is capable of meeting the limitation as claimed. 

Claims 5 and 6 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Drake in view of Hebant (U.S. Patent No. 
5,516,237) . 

Claim 5: Drake discloses the claimed invention except hat 
the stop member is a cured grout, though the stop member can be 
a number of items from fluids to sand, to any substance based on 
the specific parameters (Col. 5, lines 30-49). Hebant discloses 
an adjustable pier system where the stop member (18) is a grout 
(Col. 4 lines 20-25 where cement and mortar are types of grout). 
It would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to use grout with the 
pier system in Drake in order to permanently set the adjustable 
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pier and the* disclosure in Drake permits a number of materials 
to be used based on the circumstances. 

Claim 6: the grout would fill the entire internal chamber . 

Claims 7-9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Drake in view of Zimmerman (U.S. Patent No. 
6,494, 005) . 

Claim 7: Drake discloses the claimed invention except that 
one of the upper and lower support members has a projection and 
the other member has a groove to receive a portion of the 
projection. Zimmerman discloses an adjustable pier (Fig. 1) 
where the lower portion has a laterally extending projection 
(15) and the upper portion has a groove (portion that receives 
15) . It would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to place a 
projection and groove on the adjustable pier in Drake in order 
to prevent unwanted rotation of the upper member in relation to 
the lower member. 

Claim 8: Drake in view of Zimmerman discloses the 
projection as matingly received in the groove (Zimmerman Fig. 
1) . 

Claim 9: Drake in view of Zimmerman discloses the claimed 
invention except for the dimensions of the projection and 
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groove. It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art as a 
matter of design choice to have these limitations because 
Applicant did not state a criticality for the necessity of this 
limitation and the prior art of record is capable of meeting the 
limitation. 

Claims 10, 11, 16, 17 and 19 are rejected under 35 U.S. C. 
103(a) as being unpatentable over Drake in view of Stiles (U.S. 
Patent No. 6,324,795). 

Claim 10: Drake discloses the claimed invention except for 
a metallic bearing device coupled on the upper support of the 
structure. Stiles discloses a system with a metallic bearing 
device (Fig. la) coupling an upper support member to a 
structure. It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to place a 
bearing member on the pier system in Drake because it is well 
known in the art to use a pin-connection system in such 
attachments in order to prevent unwanted resistances which would 
result in damage of the system. 

Claim 11: Drake in view of Stiles disclose the device has a 
lower and upper section (Stiles 7, 9), the lower and upper 
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sections are coupled to the support member and structure 
respectively, and the connections are hingedly intercoupled . 

Claim 16: Drake discloses an adjustable support system 
(Drake Fig. 1) having an adjustable pier with upper and lower 
support members (106 and 104, 124, respectively) . Drake does 
not disclose the pier is mounted on a base member nor a bearing 
device coupled to the upper section and a building structure, 
where the bearing device has upper and lower sections that are 
hingedly intercoupled. Stiles discloses a base member (Fig. 1A: 
3) in soil with a bearing member having a lower section (7) 
connected to the top of the base and an upper portion (9) 
connected to a building structure (1) . It would have been 
obvious at the time the invention was made to a person having 
ordinary skill in the art to attach the pier in Drake to a base 
in order to stabilize the pier. Further, it would have been 
obvious at the time the invention was made to a person having 
ordinary skill in the art to place a bearing member as in Stiles 
on the pier in Drake when connecting it to structure because it 
is well known in the art to use a pin-connection system in such 
attachments in order to prevent unwanted resistances which would 
result in damage of the system. 

Claim 17: Drake discloses an internal chamber (114) 
receiving a portion of the upper support member (106) , and the 
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lower support has an opening (12 0) for lateral access to the 
internal chamber. 

Claim 19: the lower member surrounds the upper member on at 
least three sides (side proximate 117, 112 and side indicated by 
106) . 

Claims 15, 24-26, 29, 30 and 35 are rejected under 3 5 
U.S.C. 103(a) as being unpatentable over Drake in view of Sumner 
(U.S. Patent No. 6,748,717). 

Claim 15: Drake discloses the claimed invention except that 
the structure is a residential home and the base is a spread 
footing. Sumner discloses a pier system where the base is a 
spread footing (Fig. 6: 120) and the structure is a home (100). 
It would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to use the pier in 
Drake in combination with a spread footing and home because the 
pier in Drake has many uses and can be used in conjunction with 
a footing and home. 

Claim 24: Drake discloses a method for leveling using an 
adjustable pier (Fig. 1) , where the pier has telescopically 
intercoupled upper and lower members (106 and 104, 124 
respectively) by extending the pier and inserting a stop member 
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(116) between the upper and lower support members. Drake does 
not disclose using the pier in combination with a building nor 
raising the building structure to extend the pier. Sumner 
discloses a leveling method involving a building structure 

(Sumner: 100) . It would have been obvious at the time the 
invention was made to a person having ordinary skill in the art 
to use the pier in Drake as claimed as an obvious method of use 
because the purpose of the pier is to function as a leveling 
mechanism and one of ordinary skill in the art would use the 
pier in Drake in such a manner. Further, one of ordinary skill 
in the art would raise the structure prior to installing the 
pier in order to provide access for installation. 

Claim 25: Drake in view of Sumner does not specifically 
disclose exerting a sufficient force to raise the building 
structure and removing the force so the building is supported by 
the pier.' It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to raise 
the pier prior to installation so one could access the area 
where the pier will be placed and then lower the structure so 
the pier supports the structure. 

Claim 26: Drake in view of Sumner does not disclose that 
the force exerted would be at a location spaced from the pier. 
It would have been obvious at the time the invention was made to 
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a person having ordinary skill in the art to exert the force at 
a location separate from the pier because if the force were 
exerted at the location of the pier, the pier could not be 
properly installed. 

Claim 29: Drake disclose the lower support member has an 
internal chamber (114) receiving at least a portion of the upper 
support member, and the lower support member has a lateral 
opening for permitting access to the internal chamber. 

Claim 30: Drake discloses the stop member (116) would be 
inserted through the lateral opening. 

Claim 35: Drake in view of Sumner discloses the base is a 
spread footing (Sumner 120) . 

Claim 20 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Drake in view of Stiles, Sumner and Zimmerman. 

Claim 20: Drake in view of Stiles discloses the claimed 
invention except for the shape of the pier and the projection- 
and-groove association of the inner and outer surfaces. Sumner 
discloses an adjustable pier where a lower portion has a pair of 
inwardly facing surfaces (Fig. 5) and an upper support member 
has a pair of outwardly facing surfaces (Fig. 7, proximate "Y") . 
It would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to change the shape of 
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the pier in Drake because a change in shape is within the level 
of ordinary skill in the art absent persuasive evidence that the 
particular configuration is significant (see M.P.E.P. 
2144.04 (IV) (B) . Zimmerman discloses an adjustable pier (Fig. 1) 
where the upper and lower portions (18 and 12, respectively) 
have a proj ection-and-groove relationship (15, the groove is 
received by 15) . It would have been obvious at the time the 
invention was made to a person having ordinary skill in the art 
to place a project ion-and-groove on the upper and lower members 
in Drake in order to restrict unwanted lateral movement of the 
upper portion in relation to the lower portion. 

Claims 21 and 22 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Drake in view of Stiles and Hebant . 

Claim 21: Drake in view of Stiles discloses the claimed 
invention except that the stop member is a cured grout, though 
the stop member can be a number of items from fluids to sand, to 
any substance based on the specific parameters (Col. 5, lines 
30-49) . Hebant discloses an adjustable pier system wher o e the 
stop member (18) is a grout (Col. 4 lines 20-25 where cement is a 
type of grout) . It would have been obvious at the time the 
invention was made to a person having ordinary skill in the art 
to use grout with the pier system in Drake in order to 
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permanently set the adjustable pier and the disclosure in Drake 
permits a number of materials to be used based on the 
circumstances . 

Claim 22 : Drake in view of Stiles discloses the claimed 
invention including that the bearing plate is metal (Stiles) , 
and that the base member is concrete (Stiles) , but it does not 
disclose that the pier is concrete. Hebant discloses a concrete 
pier (Hebant: Col . 2 , line 16). It would have been obvious at 
the time the invention was made to a person having ordinary 
skill in the art to make the pier in Drake of concrete because 
Drake discloses that the pier can be made of any suitable 
material (Drake: Col. 4 lines 20-23), and concrete would perform 
properly with the pier in Drake. 

Claims 23, 32 and 33 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Drake in view of Stiles and Sumner. 

Claim 23: Drake in view of Stiles discloses the claimed 
invention except that the structure is a home and the base 
member is a spread footing. Sumner discloses a pier system with 
the base as a spread footing (12 0) and the structure is a home 
(100) . It would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to use the 
system in Drake in view of Stiles in conjunction with a home and 
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spread footing because the pier in Drake in view of Stiles has 
numerous uses and one of ordinary skill in the art would use the 
system in such a manner. 

Claim 32: the prior art of record discloses the claimed 
invention except that the lower support is coupled to the base 
and the upper support is coupled to the building prior to 
lifting the structure. It would have been obvious at the time 
the invention was made to a person having ordinary skill in the 
art as have the pier attached in this manner because one of 
ordinary skill in the art would clearly attach the support 
member to the base and structure, and once the structure is 
lifted, the upper member would move with the building. 

Claim 33: Drake in view of Sumner discloses the claimed 
invention except for a bearing device. Stiles discloses a 
bearing device for coupling the upper support to a building, the 
bearing device has an upper portion (9) coupled to the building 
(1) and a lower portion (7) coupled to the support, and the 
connection is hingedly coupled (11) . It would have been obvious 
at the time the invention was made to a person having ordinary 
skill in the art to use a bearing member with the pier system 
because it is well known in the art to use these systems to 
prevent unwanted resistances which would damage the structure. 



Application/Control Number: 10/812,489 Page 15 

Art Unit: 3635 

Claims 27, 28 and 31 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Drake in view of Sumner and Hebant . 

Claims 27 and 31: Drake in view of Sumner discloses the 
claimed invention including filing the chamber with a stop 
member (Drake 116) , but it does not disclose the stop member is 
a curable grout. Hebant discloses a pier system where the stop 
member is a curable grout (Col. 4, lines 20-25: grout is a type 
or mortar) . It would have been obvious at the time the 
invention was made to a person having ordinary skill in the art 
to use grout with the system in Drake in view of Sumner because 
Drake discloses that numerous fillers may be used (Col. 5, lines 
30-50) and grout would qualify as the stop member. 

Claim 28: The prior art of record does not disclose curing 
the grout before lowering the structure to be supported by the 
pier. It would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to cure the 
grout before lowering the structure to allow the grout to cure 
properly. 

Claims 12-14 and 34 is rejected under 35 U.S.C. 103(a) as 
being unpatentable over Drake in view of Sumner and Zimmerman. 

Claims 12-14 and 34: Drake discloses the claimed invention 
except for the shape of the pier and the proj ection-and-groove 
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association of the inner and outer surfaces. Sumner discloses 
an adjustable pier where a lower portion has a pair of inwardly 
facing surfaces (Fig. 5) and an upper support member has a pair 
of outwardly facing surfaces (Fig. 7 , proximate "Y") . It would 
have been obvious at the time the invention was made to a person 
having ordinary skill in the art to change the shape of the pier 
in Drake because a change in shape is within the level of 
ordinary skill in the art absent persuasive evidence that the 
particular configuration is significant (see M.P.E.P. 
2144.04 (IV) (B) . Zimmerman discloses an adjustable pier (Fig. 1) 
where the upper and lower portions (18 and 12, respectively) 
have a proj ection-and-groove relationship (15, the groove is 
received by 15) . It would have been obvious at the time the 
invention was made to a person having ordinary skill in the art 
to place a proj ection-and-groove on the upper and lower members 
in Drake in order to restrict unwanted lateral movement of the 
upper portion in relation to the lower portion. Per Claim 34, 
the projection would shift upwardly within the groove 

Allowable Subject Matter 
5. Claim 18 is objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent 
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form including all of the limitations of the base claim and any 
intervening claims. 

Claim 18: the prior art of record does not disclose the 
opening for providing lateral access to the chamber extends 
along the entire height of the chamber. 

Conclusion 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to William 
V. Gilbert whose telephone number is 571.272.9055. The examiner 
can normally be reached on Monday - Friday, 08:00 to 17:00 EST. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Carl Friedman can be 
reached on 571.272.6842. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 

(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . If you would 
like assistance from a USPTO Customer Service Representative or 
access to the automated information system, call 800-786-9199 

(IN USA OR CANADA) or 571-272-1000. 




